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OPINION
|. FACTS& PROCEDURAL HISTORY
On or about December 13, 1993, James Carson (“Mr. Carson” or “Appellee’) entered into
a commercia lease with Daniel R. Jones, M.D., individualy and in his corporate capacity as
president of Challenger Corporation (collectively, “ Challenger” or “ Appellant”). Mr. Carson leased

certain office space to Challenger for aterm of two years. The lease provided that if Challenger
remained on the premises beyond the two year term, Mr. Carson could treat such action asarenewal



for another year. Challenger did remainonthepremisesfor several yearsthereafter, withMr. Carson
renewing the lease each year.

Mr. Carson and his wife, Genevieve Dix, went through a lengthy and contentious divorce
while Challenger was renting the premises. (Although Ms. Dix was not named as a lessor in
Challenger’ slease, she contended that therealty wasmarital property, and therefore shewasentitled
to Challenger’ s rent payments. Ms. Dix brought suit against Challenger in the Chancery Court of
Shelby County*, and by order of the court, Challenger began paying its rent payments directly to the
chancery court clerk.

Originaly, Mr. Carson was not named as a party in thelitigation, but hefiled a“Motion to
Intervene” with the chancery court on December 2, 1998, pursuant to Tenn. R. Civ. P. 24.01. Mr.
Carson claimed that hisinterestsin the case were not adequately protected by Ms. Dix. Mr. Carson
simultaneously filed amotion to set aside the order requiring Challenger to pay rent to the clerk, or
aternatively, a motion for withdrawal of funds. The record before us does not contain an order
granting or denying Mr. Carson’s motion to intervene, and it appears that the motion was never
addressed by the trial court.

On September 30, 1999, Mr. Carson’ s attorney signed a consent order alowing some of the
fundsheld by theclerk to be paid toward real estatetaxes, but shesigned as“ Attorney for Non-Party,
JamesA. Carson.” Hisattorney later signed other consent ordersas*” Attorney for JamesA. Carson.”
Mr. Carson subsequently filed amotion “by and through his attorney of record” requesting that the
case be heard by interchange by the chancellor who had presided over his divorce case.?

Challenger moved out of the premises during the Dix litigation, before the end of its 2002
lease term. On April 23, 2003, following a settlement conference, a consent order was entered
dismissing the case and disbursing the funds that Challenger had paid to the chancery court clerk.
Approximately $25,000 of the rent payments was paid toward property taxes, a portion was paid to
cover court costs, and the remainder was disbursed to Ms. Dix. The consent order was signed by the
attorneys for Challenger and Ms. Dix, and Mr. Carson’s attorney aso signed the order.

On August 6, 2004, Mr. Carson filed the present action in Shelby County Chancery Court
alleging nonpayment of rent for the period of January 1, 2001 to December 31, 2002, and claiming
damages for certain structural changes Challenger had made to the premises without Mr. Carson’s
written consent. Challenger filed amotion to dismiss the action based on resjudicataand collateral
estoppel, claiming that the issues had been resolved in the previous action’ s consent order that Mr.
Carson’' s attorney had signed. Thetrial court denied the motion without explanation, and the case
proceeded to trial. On February 10, 2006, a judgment was entered for Mr. Carson which included

! The case was styled Genevieve M. Dix v. Daniel R. Jones, M.D., and Challenger Corp., No. 108664-3(2).

2 In this motion, Mr. Carson stated that he was not named as a party in the case because Ms. Dix had not
notified him that she was instituting litigation against Challenger.
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an amount representing the rent due from January 1, 2001 to December 31, 2002. However, the
court credited Challenger for rent payments it had paid to the chancery court clerk during the Dix
litigation from January to May of 2001. Challenger filed its notice of appeal to this Court on March
9, 2006.

1. ISSUESPRESENTED
Appellant has timely filed its notice of appeal and presents the following issue for review:

Whether thetrial court committed reversible error by denying Challenger’ smotion to dismissunder
the doctrines of res judicata and collatera estoppel.

Additionally, Appellee presents the following issue for review:
Whether Appellants have filed afrivolous appeal .

For the following reasons, we affirm the decision of the chancery court. In addition, we declineto
award attorney’ s fees to Appellee.

[Il. STANDARD OF REVIEW

This Court reviews findings of fact by atrial court sitting without a jury under a de novo
standard with a presumption of correctness for those findings. Tenn. R. App. P. 13(d) (2006). We
review a tria court’s conclusions of law under a de novo standard upon the record with no
presumption of correctness for the trial court’s conclusions. Union Carbide Corp. v. Huddleston,
854 S.W.2d 87, 91 (Tenn. 1993) (citing Estate of Adkinsv. White Consol. Indus., Inc., 788 SW.2d
815, 817 (Tenn. Ct. App. 1989)). A trial court’ s decision of whether asubsequent lawsuit isbarred
by principles of resjudicatapresents aquestion of law that this Court reviewsdenovo. In reEstate
of Boote, 198 S.\W.3d 699, 719 (Tenn. Ct. App. 2005).

V. DiscussioN
A. ResJudicata

On appeal, Appellant asserts that the chancery court erred when it allowed the present case
to proceed to afinal judgment, rather than finding it barred under the doctrines of res judicata and
collateral estoppel. “Resjudicataisaclaim preclusion doctrinethat promotesfinality inlitigation.”
In re Estate of Boote, 198 S.W.3d 699, 718 (Tenn. Ct. App. 2005). The doctrine barsasecond suit
between the same parties or their privies on the same cause of action with respect to all the issues
which were or could have been litigated in the former suit. 1d. A party asserting a res judicata
defense must demonstrate: (1) that the previous judgment was rendered by a court of competent
jurisdiction; (2) that the same parties were involved in both suits; (3) that the same cause of action
was involved in both suits; and (4) that the underlying judgment was on the merits. Shell v. Law,
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935 S.W.2d 402, 408 (Tenn. Ct. App. 1996) (citing White v. White, 876 S.W.2d 837 (Tenn. 1994)).
Resjudicataisnot only based on the principlethat the same partiesin the same capacities should not
be required to litigate anew a matter which might have been determined and settled in a previous
suit, but also that litigation should be determined with reasonabl e expedition and not be protracted
through inattention and lack of diligence.  Shanklin v. UT Med. Group, Inc., No.
W1999-01982-COA-R3-CV, dlip op. a 2 (Tenn. Ct. App. W.S. Nov. 6, 2000) (citing Jordan v.
Johns, 79 SW.2d 798, 802 (Tenn. 1935)). Resjudicatais designed to give every litigant one, but
only one, day in court. Batey v. D. H. Overmyer Warehouse Co., 60 Tenn. App. 310, 318, 446
S.W.2d 686, 689 (Tenn. Ct. App. 1969). Simply stated, the resjudicatadefense can be defeated in
an action when the parties are not the same. Shell, 935 SW.2d at 408.

Challenger acknowledgesthat resjudicatabars a subsequent suit between the same parties,®
but it claimsthat Mr. Carson effectively became a party to the Dix litigation when hefiled amotion
tointerveneand participated in thelitigation by having hisattorney sign the consent order dismissing
the case. According to Challenger’sargument, Mr. Carson was required to assert any claim arising
under the lease during the Dix litigation. Mr. Carson, on the other hand, claims that he was never
madeaparty to the Dix litigation and that hisattorney only signed the consent decreefor the purpose
of acknowledging that marital funds were being paid to Ms. Dix.

We disagree with Challenger’ s contention that Mr. Carson effectively became aparty to the
Dix litigation. Tenn. R. Civ. P. 24.01 (2006) provides for “Intervention as of Right” as follows:

Upon timely application anyone shall be permitted to intervenein an
action: (1) when astatute confers an unconditional right to intervene;
or (2) when the applicant claimsaninterest relating to the property or
transaction which is the subject of the action and the applicant is so
situated that the disposition of the action may as a practical matter

3 Although neither party has addressed the concept of privity asit relatesto Ms. Dix and Mr. Carson, we note
our consideration of the issue and our conclusion that privity did not exist between Ms. Dix and Mr. Carson in the
previouslitigation. “Privity isaterm the meaning of which may in some cases be precise, asin the case of conveyor and
conveyee or assignor and assignee; but there are other areas in which the meaning has uncertain bounds determined by
the particular facts and the justice of the case.” Lowe v. Ussery, No. 88-109-11, 1988 Tenn. App. LEXIS 613, at *5-6
(Tenn. Ct. App. M.S. Oct. 5, 1988). The existence of privity or an identity of interest for purposes of res judicata
depends on the facts of each case. State ex rel. Cihlar v. Crawford, 39 S.W.3d 172, 181 (Tenn. Ct. App. 2000). In
Tennessee, privity as used in the context of res judicata means an identity of interests relating to the subject matter of
the litigation, and it does not embrace relationships between the parties themselves. 1d. at 180; Phillipsv. Gen. M otors
Corp., 669 S.W.2d 665, 669 (Tenn. Ct. App. 1984).

In this case, Mr. Carson and his ex-wife did not have an identity of interests so that Ms. Dix represented the
same legal right asserted by Mr. Carson. Ms. Dix was pursuing the current rent payments being made by Challenger,
which were paid to the chancery court clerk during the litigation. Even if Mr. Carson knew of his claims for damages
to the rental property and past due rent, he could not assert those claims because he was not a party to the litigation.
Their divergence of interestsis demonstrated by Mr. Carson’s statement in hismotion to intervene that hisinterest “was
not adequately protected by the Plaintiff, Genevieve M. Dix.” Mr. Carson and Ms. Dix lacked the shared interest
necessary for Mr. Carson’s interests to have been adequately represented in the previous case.
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impair or impede the applicant's ability to protect that interest, unless

the applicant's interest is adequately represented by existing parties,

or (3) by stipulation of al the parties.
A person desiring to intervene must serve amotion to intervene upon the partiesas provided in Rule
5. Tenn. R. Civ. P. 24.03 (2006). “The motion must state the grounds therefor and shall be
accompanied by a pleading setting forth the claim or defense for which intervention is sought.” 1d.
A party seeking to intervene as of right must establish certain elements or else his motion to
intervenewill bedenied. Statev. Brown & Williamson Tobacco Corp., 18 S.W.3d 186, 191 (Tenn.
2000) (citing Grubbsv. Norris, 870 F.2d 343, 345 (6th Cir. 1989)). First, the proposed intervenor
must demonstrate that he has a substantial legal interest in the subject matter of the pending
litigation. 1d. at 190. Second, he must establish that his ability to protect that interest isimpaired.
Id. Next, the proposed intervenor must show that the current parties to the underlying suit cannot
adequately represent his interests in the suit. 1d. at 190-91. Although the precise nature of the
interest required for a person to intervene as of right has eluded exact definition, it is clear that the
requisite right must be more than “a mere contingent, remote, or conjectural possibility of being
affected as aresult of the suit.” 1d. at 192. Instead, it must involve “adirect claim on the subject
matter of the suit such that the intervenor will either gain or lose by direct operation of the
judgment.” 1d.

If thetrial court examinesthemotion and accompanying pleadings and determinesthat these
elements have been met, then it must decide, in its discretion, whether the motion to intervene was
timely. Am. Materials Technologies, LLC v. City of Chattanooga, 42 SW.3d 914, 916 (Tenn. Ct.
App. 2000). The timeliness of amotion to intervene is governed by equitable principles and is to
be determined by the facts and circumstances of each particular case. 1d. The following factors
should be considered in adjudging timeliness:

(1) the point to which the suit has progressed; (2) the purpose for

which intervention is sought; (3) the length of time preceding the

application during which the proposed i ntervener knew or reasonably

should have known of hisinterest in the case; (4) the prejudiceto the

original parties dueto the proposed intervener'sfailure after he knew

or reasonably should have known of hisinterest in the case to apply

promptly for intervention; and (5) the existence of unusua

circumstances militating against or in favor of intervention.
Id. (citing Velsicol Chem. Corp. v. Enenco, Inc., 9 F.3d 524, 531 (6th Cir.1993); Triax Co. v. TRW,
Inc., 724 F.2d 1224, 1228 (6th Cir.1984)). Generally, the proposed intervenor must show proper
diligence, and his right to intervene may be lost by unreasonable delay or laches after he has
knowledge of thesuit. 1d. A tria court’ sdecision onwhether an applicationtointervenewastimely
is reviewed under an abuse of discretion standard. Brown & Williamson Tobacco, 18 S.W.3d at
191.



Thus, even though Tenn. R. Civ. P. 24.01 isentitled “ Intervention as of Right,” the general
ruleisthat intervention is not amatter of “absoluteright.”* 59 Am.Jur.2d Parties § 240 (2006). A
motion to intervene may be denied if the movant hasfailed to meet his burden of establishing all of
the elementsrecited above. See Brown & Williamson Tobacco, 18 SW.3d at 191, see also City of
Alcoa v. Tenn. Local Gov't Planning Advisory Comm., 123 SW.3d 351, 353 (Tenn. Ct. App.
2003). It isclear that, in Tennessee, a person does not automatically become a party to an action
simply by filing amotion to intervene. The court must determine whether the movant’ sinterest is
substantial and not adequately represented, as well as whether the motion was timely, in deciding
whether the motion to intervene should be granted or denied.

When a person attempts to intervene in an action and the court denies their motion, the
person never becomes aparty and is not barred by resjudicatafrom bringing another suit. SeeHall
v. Gossum, 144 Tenn. 1, 228 SW. 1039, 1043 (Tenn. 1921). Webelievetheresultisthe samewhen
a person moves to intervene and the trial court never grants the motion allowing the person to
become a party. In this case, athough Mr. Carson filed a motion to intervene in the previous
litigation, hedid not thereby become aparty in that litigation. Thereisno court order addressing his
motion, either granting or denying hisrequest. On appeal, wereview acourt’ sordersand judgments
because that is how acourt speaks. Shelby v. Shelby, 696 S.W.2d 360, 361 (Tenn. Ct. App. 1985);
Sparkle Laundry & Cleaners, Inc. v. Kelton, 595 SW.2d 88, 93 (Tenn. Ct. App. 1979). When a
person is not made a party of record to alawsuit, he has no standing therein which enables him to
take part in the proceedings. I n re Estate of Reed, No. W2003-00210-COA-R3-CV, dslipop. a 3
(Tenn. Ct. App. W.S. July 1, 2004) (citing United Satesv. Green, 42 F.R.D. 351, 352 (E.D. Tenn.
1967); 47 Am. Jur. 2d Judgments 8§ 757 (2003)).

Challenger contends that because Mr. Carson did actually take part in the proceedings by
signing consent orders and filing a motion, he effectively became a party and could not later bring
another suit against Challenger. A similar argument was made and rejected long ago in the case of
Bolesv. Smith, 5 Sneed (TN) 105, 1857 WL 2560 (Tenn. 1857). A landlord essentially took over
the presentation of a case when his tenant was the named party, and the opposing party later argued
that because the landlord had “in point of fact” conducted the defense and had al the advantages of
being aformal party, the landlord should not be allowed to institute a second case against him. Id.

4 Thisistrue under the Federal Rules of Civil Procedure and the state rules patterned on them. 59 Am.Jur.2d
Parties§ 240 (2006). Tennessee Rule24.01 oninterventionissubstantially identical to the Federal Rule. Am. M aterials
Technologies, LLC v. City of Chattanooga, 42 S.W.3d 914, 916 (Tenn. Ct. App. 2000). It istrue that a minority of
states allow parties to intervene without obtaining leave of the court. See Jenkinsv. Entergy Corp., 187 S.W.3d 785,
796-97 (Tex. App. 2006) (“No permission is required to intervene; the party opposing the intervention has the burden
to challengeit by amotionto strike.”) However, Texas Rule of Civil Procedure 60 explicitly statesthat “[a]ny party may
intervene by filing a pleading, subject to being stricken out by the court for sufficient cause on the motion of any party.”
Under Tennessee’ sRule, aperson desiring to intervene must file amotion stating the groundsfor intervention. See Tenn.
R. Civ. P. 24.03 (2006). Therefore, in Tennesseeg, it appears that “permission” to intervene isrequired in the form of a
court order granting the proposed intervenor’s motion.



at *1. The Supreme Court of Tennessee concluded that the landlord was not bound by the previous
judgment because he was not a named party, stating:

It isclear that [the landlord] was no party to the former action, in the
legal sense of theterm, and thefact that he officiously, or by thefavor
of the court, was permitted to interfere in conducting the defence,
does not affect the question; he had no legal right to do so.

Id. at *2. Similarly, in the case before us, even though Mr. Carson signed consent orders, filed a
motion, and attended a settlement conference, he was not a named party in the action, and legally
he could not assert and protect hisrightsin the case. Therefore, resjudicata did not preclude him
from bringing this suit.

The Tennessee Rules of Civil Procedure provide several avenues by which a party may
formally join or be joined in an action. Besides Mr. Carson’s ability to voluntarily intervene, Mr.
Carson could have been made a co-defendant or an involuntary plaintiff under the compulsory
joinder provisions of Rule 19. See Tenn. R. Civ. P. 19.01. Challenger could have sought to have
Mr. Carson formally joined as a party in the Dix litigation if it felt that complete relief could not
otherwise be accorded, or that Challenger would risk incurringinconsistent obligations. Seeid. Mr.
Carson’ s attorney had signed at |east one of the consent orders as “ Attorney for Non-Party, James
A. Carson.” Also, the style of the case remained Genevieve M. Dix v. Daniel R. Jones, M.D. and
Challenger Corp. throughout the litigation.

Rules 19 and 24 of the Federa Rules of Civil Procedure are closely akin to the Tennessee
Rules. The United States Supreme Court, in addressing those rules, rgected the idea that
“knowledge of alawsuit and an opportunity to intervene” aresufficient to bind aparty to ajudgment.
Martin v. Wilks, 490 U.S. 755, 765, 109 S.Ct. 2180, 2186 (U.S. Ala. 1989).° Instead, the Court
determined that joinder isrequired before a party is subjected to a court’ sjurisdiction and bound by
itsdecree. Id. at 763, 109 S.Ct. at 2185. “A party seeking ajudgment binding on another cannot
obligate that person to intervene; hemust bejoined.” 1d. The partiesto alawsuit presumably know
better than anyone el se the nature and scope of relief sought, and it makes senseto place on them the
burden of bringing in additional parties. Id. at 765, 109 S.Ct. at 2186.

Asitis, Mr. Carson was not a party or aprivy to the Dix litigation, and the present case was
not barred by the doctrine of res judicata.

5 Congress has since enacted the Civil Rights Act of 1991overridding the Martin decision in the specific
context of employment discrimination suits. See 42 U.S.C. § 2000e-2(n). However, “Martin’s holding remains intact
outside of the employment discrimination setting.” Kourtisv. Cameron, 419 F.3d 989, 999 (9th Cir. 2005).
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B. Collateral Estoppel

Challenger’ s collateral estoppel argument isabit more persuasive. Collateral estoppel isan
issue preclusion doctrine that was devised by the courts to “conserve judicia resources, to relieve
litigants from the cost and vexation of multiple lawsuits, and to encourage reliance on judicia
decisionsby preventinginconsistent decisions.” TrinityIndus., Inc.v.McKinnon BridgeCo., Inc.,
77 S\W.3d 159, 184 (Tenn. Ct. App. 2001) (quoting Beaty v. McGraw, 15 S.\W.3d 819, 824 (Tenn.
Ct. App. 1998)). Collateral estoppel bars the relitigation of issues that were actually raised and
determinedinan earlier suit. 1d. Offensive collateral estoppel may beused by aplaintiff inasecond
suit, or defensive collateral estoppel may be used by a defendant in asecond suit. 1d. at 184-85. In
Tennessee, a defendant may use defensive collateral estoppel even though the previous parties are
not identical to those in the subsequent case, however, “the issue sought to be precluded must be
identical in both cases.” 1d. (citing Beaty, 15 SW.3d 819; Tenn. Farmers Mut. Ins. Co. v. Moore,
958 SW.2d 759 (Tenn. Ct. App. 1997); Scalesv. Scales, 564 SW.2d 667 (Tenn. Ct. App. 1977)).

Challenger, asdefendant in thiscase, contendsthat itsliability for past due rent wasresolved
inthe previouscase. Inthe Dix litigation, the consent order dismissed the case between Challenger
and Ms. Dix and disbursed the funds that Challenger had paid directly to the chancery court clerk.
It appearsthat, relevant to this appeal, Challenger had paid itsrent to the clerk from January 1, 2001
to May 1, 2001. In this second case, Mr. Carson sought past due rent for the period of January 1,
2001 to December 31, 2002.

It appears that Challenger’ s liability for rent due from January to May of 2001 was aready
determined in the previous case. In the case at bar, the court’s final order awarded Mr. Carson a
judgment for unpaid rent from January 2001 to December 2002. However, the court also allowed
Challenger a credit for the amount of rent it had paid to the clerk from January to May that was
disbursed in the Dix litigation. Therefore, even if a portion of Mr. Carson’s claim was potentially
barred by collateral estoppel, any error of the court in addressing Challenger’ sliability for that period
was harmless and did not affect the court’s final judgment. See Tenn. R. App. P. 36(b) (2006).
Accordingly, we find this argument to be without merit.

C. Attorney’ sfeeson Appeal

Mr. Carson hasrequested attorney’ sfeeson appeal, contending that Challenger’ sappea was
frivolous and filed only for delay. The decision of whether to award a party his or her attorney’s
feeson appeal rests solely within thediscretion of this Court. Parchman v. Parchman, No. W2003-
01204-COA-R3-CV, dlip op. a 6 (Tenn. Ct. App. W.S. Nov. 17, 2004) (citing Tenn. Code Ann. §
36-5-103(c) (2003); Archer v. Archer, 907 S.W.2d 412, 419 (Tenn. Ct. App. 1995)). “An appedl is
deemed frivolousif it isdevoid of merit or if it hasno reasonable chance of success.” 1d. at 7 (citing
Wakefield v. Longmire, 54 S.W.3d 300, 304 (Tenn. Ct. App. 2001)). Mr. Carson aleges that
Challenger misled this Court by failing to identify the style of the Dix litigation, which revea s that
Mr. Carson was not a named party in that case. Mr. Carson contends that Challenger’s deceptive
statementsjustify an award of hisattorney’ sfees on appeal. However, Mr. Carson also claimedin
his brief that he had never filed a motion to intervene in the Dix litigation — an assertion which is
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clearly refuted by the supplemental record provided by Challenger. Wefind it equitable to decline
to award Appellee attorney’ s fees on appeal .

V. CONCLUSION

For the aforementioned reasons, we affirm the decision of the chancery court. Further, we
decline to award attorney’s fees to Appellee. Costs of this appeal are taxed to Appellants, Daniel
R. Jones, M.D., and Challenger Corporation, and their surety, for which execution may issue if
necessary.

ALAN E. HIGHERS, JUDGE



